' More Facts Needed On Doctors Insurance

+To the Editor: :
The problem of growing medical

malpractice premiums is @ compli-

cated topic that needs to'be studied
fully prior to. enacting’ any mea:
“sures on caps or other mgmhcant
-restrictions on a patient’s right to
sue. There -are many reasons for-
this.

’lhere is strong evidence that 1j$- eheeh
ing malpractice premiums are relat-" tified.
Ced to investment losses by insurance

carriers. Just' st year, Donald

Zuk, ‘CEO of a major. malpracnce

: msurer, discussmg

s say it's the tort sys‘

tem —ifs sel “inflicted”

‘We are in-a broad econommdown it

turn ‘Many of us are seeing minimal
(o, negative) returns on our invest-

mentsiand ourretirement: portfohos :
Itiis no different for insurance com-
panies. During the ’80s and *90s they
could invest the premium dollars.
. they collected and' use the hxgh
_.returns to pay: cla:ms*
‘expenses, salaries )0]
+ stock--options-to- th }ughly ‘com:
pensated executives: Now, with' th,e
economic. downtum the reasonabls
priced prermums doctor, ; pa1d

prior decades are no longer support- -

‘ed by investment retums i
 There is insufficient y

the crisisin New: Jerse sin any: way

srelated to more legal claims or

‘excessive: verdicts A comprehenswe
- Justice to all parties

study tried to determine the rela-
tionship between the doctors’ stan-
" dard: of care, the seyerity of injury
and the resolution of medical mal-
practice claims. Called the Taragin
'study, it tried to determine;how
often doctors Iose malpracnce ases’
- despite having comp].ted w1th he i
“standard' of care, an ; S:
‘whether the severity of _patient
m]uiy influenced the amoun or fre- |
quency of payments to plaintiffs. .

‘malpractice cases handled by one of
‘the: largest: medical:
insurance companie
from 1977 t01992. :

This study found that “contrary to
many perteptlons, physicians usual
ly win cases” in which their care 1s

~ deemed to meet: community ‘stan-.
dards.. Furthermore the “seventy of
patient injury had httle influence on
the probability of plaintiff p'ajdnent
but “the amount of payment cotre-
lated closely with the seyerity. of:
1nJury” In short, “un]ustified _pay
ments” are rare.

More recently, the: Adm.lmstrauve
Office of the Courts (AOC), which
regulates our court system, did its
own study, It found there has actual- |
ly been an 18% reduction in the
number of medicalimalpractice law- |
suits filed in the last four years, and {

3 that doctors prevail in'a vast majori- |
ty of cases. The number of malprac- i
tice cases filed dropped. to 1,656
from 1,776 last year. The proportmn
of cases settled out of court fell to
44% from 47%. The percentage of

" malpractice complaints’ dlsrmssed :
fell to 39% from 44%.

The, AOC also reviewed ‘malprac-
‘tice cases that went to trial last yean
Of 205 verdicts, juries found for doc:
tors and jagainst plaintiffs 74% of
the time. Of the 54 cases wherée
juriesfound malpractice, 12 verdicts
were for $100,000 or less, and about

‘half the awards were for less: than
$300,000."

~In a memo ouﬂ_mmg the fmdmgs,
Jane Castner, assistant director of
the AOC’s civil practice division, said
considering New Jersey’s popula-
tdon of 8 million and'the tens of
thousands ‘of diagnostic tests, med-
ical procedures, and surgeries per-

~ formed, the number of cases filed
does not appear excessive”

There 1s.no. proof that caps would

; 51gmf1cantly reduce insurance ipre-

miums. A ‘Medical Society. of New

Jérsey study found that caps would

reduce premiums by just 7%. The

Medical ‘Society frequently cites

California to show how caps on dam-

ages w1ll solve our. problems But in

tice premiums, tnld The Wall Street.j
: “Tdon’t like to. ‘hear insur:

&
g awarded to compensate a vxctim of
The "study reviewed: 8,231 closed i |

California, malpractice premiums'

are 19% higher than the U.S. aver--

“age. Since

California’ haf:e ise

1998, premiums  in -
3._ / compared.

takes years of htigatmn and sigmfl :

cant expense When they begm

careful review of the fatt
10 witnesses, ‘examinin

5, that a jury renders 1ts
'verdrpt Juror' 1]
‘mot perfect ’Ihey can

the trial- Judges_deas;on an appeal
can, be taken to three Appellate
Division, judges and then, to sever
Supreme Court j ]uStLCES These built-
in. checks and. balances work to- elm-i-
inate ¢ ‘runaway verdicts and assure

- Tolsay there must be a cap on )

.say that juries can’t be. trusted to
‘decule what are fair, just and rea-
sonable damages under the circum:
stances. We are not prepared to take 3
he evi- |
dence appears to' point ‘the’ other |

that leap, especially when

my If we say juries cannot be. trus
«ed to decide what money should

m
; pubhc has decided that malpractice '
_ was committed. It is only afLer A

~-dence and applymg the Judge S legal

be trusted to say if. cnimnal def’en«

dants should live:or die?

One claim we hear is that: e:\ces- !

" sive defense costs drive up malprac-
; t1ce prexmums thle we know of no.

ums, we agr

tion — is excessive. Neither patients
nor-physictans are served by an inef*
ficient and costly legal process

_wh_tch results in delayed payments
" to truly. m]ured persons and casts a’
: 'dark cloud over physicians. We do

not believe, however, that hmitmg a

. patient’s rights or cappmg damages :
1in meritorious ‘cases is the answer.

‘We think more: support and consid-
eration should be given to the pend-

‘ing bills which require ‘mandatory

pre -suit. screemng, mediation arid

- that the cost Ehnga
tion — especxally malpractice litiga-

L

early resoluuon of ma]practice
claims,

. The Legislature should keep an
open mind about how to solve mal-

; practice :problems. It should. not
commit this state to caps or lawsuit .

restrictions without fully undex-
standing the problem! The doctors
seem to know exactly how much they
need as a cap, so pethaps they (or

- their insurance compames) can sub-

stantiate the numbers-that led them
to this conclusion. So far, insurance
companies: have been unwilling to

‘disclose 'the nature of their losses to

Justify the need for a cap on law-
suits; significant evidence points to

a decrease in medical malpractice

suits and a decrease in the size of
awards in New Jersey. Even if carri-
ers get caps, we don’t know if this

‘will assure a premium decrease for

any period of time. In the long run,

both doctors: and patients could
stand to lose.

We believe the Législature should
act quickly on' measures that provide

- immediate relief for doctors faced

with substantial malpractice premi-

um-increases. But they should not

move on caps or lawsuit restrictions

- based on the information known:to

date. A . commission should . be
impanelled to' consider regulating
the malpractice insurance industry,
and to: recommend measures: to
reduce the incidénce of malpractice,
and improve the quality of hea‘lth-
care.

To do anything less is bad ‘medi-

. cirie for New Jersey patients.
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